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orium on nuclear weapon €ign Relations Committee Chairman yote will be after Foreign Relations

testing survive the May Jesse Helms (R-NC) and SenateCommittee hearings and floor de-
1998 tests by India and Pakistan andVajority Leader Trent Lott (R-MS) pate, as long as Helms and Lott pre-
the refusal of US Senate leaders tooppose it. Lott has called it “an un- yent hearings and debate from
permit consideration of the Compre- Verifiable treaty overtaken by happening, the CTBT cannot be ap-
hensive Test Ban Treaty (CTBT) by events"—the Indian and Pakistani proved by the Senate (but neither can
the Senate? If nuclear testing re-tests’ it be rejected).

sumes by India or Pakistan—or by Republican presidents and presi-  Ratification by the United States
Britain, China, France, Russia, or the dential candidates starting with among others, is necessary befo’re
United States—will it be condemned Ronald Reagan have opposed banthe treaty will enter into force for any
by most of the world as if an inter- ping all nuclear weapon tests. Given country. The treaty provides that 44
national norm against testing was al-the hostility of some conservative named countries including the
ready in effect? What will be the Repyblicans to the CTBT and to ypited States, must ratify it before
likely consequences for nonprolif- president Clinton, many Republican it can become effective. Because the
eration if tests resume? This article senators do not now support ratifi- nited States was a Ie:ader in nego-
seeks to show that there are normsation. Indeed, Senator Lott inter- tiating the treaty, China, Russia, and
operating against nuclear testing preted a 1998 Senate vétepaying  some other ne;:essar;/ partie,s are
even though the CTBT has not beenthe Us portion of the costs of inter- apparently awaiting Senate action
ratified, and that renewal of testing national preparations to implement pefore ratifying themselves. If the
would have widespread conse-the CTBT as a “strong signal that yreaty does not go into force for some
quences. the Senate is preparedrgectthe  years, will anything keep China, In-

The CTBT has now been pend- treaty.” The vote in favor was 49 to dia, Pakistan, Russia, the United
ing in the US Senate for well over a 44, far less than the 67 votes neededstates, or others from conducting
year! It cannot reach the Senate to approve the treaty While this  ;5qtg?

Can the current global mora- floor for a vote because Senate For-probably does not reflect what the
t
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This article will set forth evidence definition of regimes as “sets of im- exists as to why the state engaged in
suggesting that a worldwide norm plicit or explicit principles, norms, that practice. Such evidence includes
against testing now exists evenrules, and decision-making proce- statements from a state’s official
though the CTBT has not gone into dures around which actors expecta-representatives, declarations of in-
effect. It will first describe different tions converge in a given area of ternational conferences at which it
kinds of international norms and international relations?” was represented, and resolutions of
outline how lawyers and interna- international organizations in which
tional relations _experts det_ermin_e perts sometimes classify interna- it participateq. These statements
whether they exist. Then, using th'stional norms for nation states into May |nv_olve elthe_r support or con-
methodology, the article will argue treaty law, customary law, and “soft” demnation for a given form of con-

that apolitically binding norm now law. The first two are “legally bind- duct.

applies to India and Pakistan, two 01:ing.” The third is “politically bind- If officials of a state have said
thethreejgfa_ctoNeapon st_ates; and ing.” Treaty law is usually made by nothing while refraining from con-
al_egally binding one applies to t_he agreement between state govern-ductthat most other states were con-
third, Israel, as well as to thg f'Ye ments. Treaties epitomize the ideademning, those other states would
nuc_:lear weapon statgs (Britain, that states can only be obligated tolikely contend that the silent state
Ch_lna, France, Russia, .and theoms by their consent. To make was bound by the practice, and criti-
United States) that are partle_s to thetreaties, states negotiate throughcize or sanction that state if it sud-
Treaty on the Non-Proliferation of their governments, meaning throughdenly did what had been widely
Nuclear Weapons (NPT), and to all 54, i7e government officials. condemned. A state’s long-contin-
of the non-nuclear weapon statespyjyate citizens sometimes influence ued practice may thus sometimes
party to the NPT. Ir_1deed, aNo-test- ;g process, by influencing their bind it to a customary rule of law by
ing norm of one kind or the other o, ‘o gther governments, but the acquiescence, without the explicit

a;)pr?ars tokjlpplz tohall tr}_e Counm_esfocus here will be on state actions consent that a treaty requires.
of the world. Whether this norm is -+ o1 lead to norms.

strong enough to keep the current _ _ _ Since customary law grows over
moratorium on testing alive only ~ While treaties are “made” by time rather than being “made” by a

time will tell. But, this article will 2agreement, customary internationaltreaty, there is a time when it has not
conclude, if testing resumes, the ad-law “grows” by practice, usually become widely enough accepted to
verse consequences for internationalPVer & long period of time. It is de- be called “legally binding” for all or
efforts to prevent the spread of fined as the law resulting from the mostrelevant states, yet it neverthe-
nuclear weapons to additional coun-9€neral and consistent practice ofless seems to influence the conduct
states, where these practices are folof many. Customary international
lowed out of a belief that they are norms often come in shades of gray
CATEGORIES OF NORMS an obligation, not jusf[ a matter of rathe_r thar_1 black or whitgvhen the
courtesy. Its most widely quoted gray is quite dark but not yet black,
The norms that are relevant heredescription is from the Charter of the | will call the norm “politically bind-
are international prescriptions for |nternational Court of Justice. This ing,” as defined in the next para-
state conduct. They are “principles, directs the Court to apply not just graph.
standards or rules;” they can taketreaty law but “international custom,
several forms and they can have dif- . evidence of a general practice ac-
fering degrees of authority. But they cepted as law?”
are ‘prescriptions for action in situ-
ations of choicegarrying a sense of
obligation, a sense that theyght
to be followed.* This definition, by
lawyers familiar with the work of
international relations regime theo-
rists, is similar to those theorists’

Lawyers and foreign ministry ex-

tries will be severe.

“Politically binding” is a term
usually used to describe multilateral
conference reports reflecting agreed

Whether a particular practice has decisions not in treaty form, bilat-
grown into legally binding custom- eral communiques to the same ef-
ary law for a state is ordinarily more fect, and a wide variety of similar
difficult to determine than whether agreements that are not “legally
that state has joined a treaty. Onebinding” because the parties did not
must look not just at the practice of put them into the form intended for
a state, but at whatever evidencelegal agreements and did not intend
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to be legally bound by them. One of propriate political responsé®This  result, many realists how recognize
the classic examples of this sort of could include, for example, condem- that the regimes created by some
commitment, now sometimes called nation of the offender by those who treaties can affect state behavibr.
“soft law,” is the general rules for believe in or benefit from the com- For example, using the “regime”
state behavior in the 1975 Final Act mitment, unilateral economic sanc- definition quoted earlier, the NPT
of the Helsinki Conference on Co- tions against the offender, or established “principles, norms,
operation and Security in Europe. violation of the commitment by oth- rules anddecision-making proce-
This was a major East-West com- ers in a way that will harm only the dures around which actor expecta-
promise negotiated during the Cold offender. The consequences of vio-tions” converged, at least for those
War, and its agreed statements aboulation can sometimes be similar to states that saw it in their security

equal rights and self-determination those for violating a treaty. interest to prevent other states from

of peoples were cited repeatedly by acquiring nuclear weapons. What

dissidents in Eastern bloc countries.IDENTIFYING WHEN NORMS the NPT produced has even come to
EXIST be called a “regime” by lawyers and

Breaking a politically binding
commitment may be easier than Recent theoretical work in the
breaking a legal one, but, as an ex-field of international relations has

foreign ministries. Some NPT norms
are legally binding treaty language
or accepted interpretations of that

pert on UN practice put it: begun complementing the perspec- - ce. Some are politically bind-
lStat(les ente{ing itmo a n?ln- tive on norms embodied in interna- inggaggeéd principlez or gogls for
€gal commitment generally tional law, especially with respect to L o
mort Il)t agl_ g 'P'Ohtlca(lj or how one életeeminegwhetherpa normfuture negotiations, or definitions of
moral) obligation and in- _ _ | - ;
tend to carry it out in good exists. This reflects a major changematerlals and equipment that should

not be exported to states that do not
accept international inspections of
all their nuclear activities. All appear

faith. Other parties and in how international relations spe-
other states concerned have - .
reasons to expect such com-  cialists view norms. The labels for

liance and to rely on it.... categories of norms described so far

Plolitical texts which gx- are those typically used by interna- © have affected state conduct.
Q{ﬁgﬁgorg{“mgmﬁﬁg gﬁ" tional lawyers and foreign ministry ~ The influence of norms has re-
another are governed by the experts. International relations cently been given greater attention
a?t?]esral principle of good scholars pay less attention to labelsdue to an interest in “social

and to when a norm becomes “bind- constructivist” theory in political
Like customary international law, ing,” either politically or legally. science. Constructivism draws upon
political commitments are not gen- They pay more attention to why but goes beyond regime theory. Un-
erally submitted to the US Senate orstates do what they do and hencdike many international relations
other parliaments for approval. focus on whether norms affect statescholars, constructivists do not look

When questioned about them by thecondyct. only at states’ behavior. They look,
Senate Foreign Relations Commit- in addition, at states’ beliefs and

tee, then Secretary of State Henny';:t?Ir t:\?eﬁxﬁggfyn%%r?;:vvsgge expectations, and the justifications

Kissinger once testified that the ' ' '

United States is not “morally or po- (10ught by some international refa- F258 U R 8 EI 2O

litically free to act as if they did not tions realists to have Ilttle_effect ON e 1998 nuclear tests by India and

exist. On the contrary, they are im- what states do. These realists argue akistan showed that. even if some

portant statements of diplomatic &t states regularly followed their | o o iceq aga;nst such tests

policy and engage the good faith of OWn Security interests without much ;.\ " igterence because the
; . regard to norms, whether codified in . .

the United States as long as the cir conduct of India and Pakistan had

cumstances that gave rise to them!'Saties or not. Later, many realists not been affected. Constructivists, in

. came to see that, when treaties serve : X .
continue.” . contrast, would review the histori-
state interests, even powerful states

Violation of a politically binding  tend to observe them, sometimesfﬁl.eg'?.e?ce fdrom m?nty states OTI
commitment, according to the State going to considerable efforts to per- o Polers and expectations as we

Department, could result in “an ap- guade others to do so as well, As a25 €I practices relating to the
claimed norm? If a norm is con-
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structed or accepted by states toThe next section draws on this his- them asde factonuclear weapon
serve particular purposes, then atory to assess the current status ofstates.
look at the process of construction the no-testing norm

may help us gxplaln SOme aspects | yrace the norm’s origins to a recent testing, India’'s actions and
of state_z behawor even if there have1954 US hydrogen bomb test over statements deserve special scrutiny.
be(_an V|_0Iat|ons of the nornjust as the Pacific. After fallout from this From 1954, when Nehru first called
aviolation of the law does not mean test caused radiation sickness to 23or a ban on testing, to 1996, when
that laws have_t ho _effect, S0an 0CCa-jananese fishermen, killing one ofthe CTBT negotiations were con-
sional norm violation d(_)es pot dis- them, Prime Minister Jawaharlal cluding, India condemned nuclear
prove the norm, especially if ther_e Nehru of India called for a ban on weapon testing but refused to join
arg consequences to such norm VIOuclear testing. This was followed the NPT. In 1956, India argued that
lation. by almost 40 years of on-again, off- “international law and international
The constructivist method of trac- again negotiations that produced morality” were violated by nuclear
ing the evolution of beliefs and prac- agreement only on partial, non-com- tests. India was a leader in persuad-
tices is similar to what international prehensive bans on testing, untiling the UN General Assembly to
lawyers and foreign ministry diplo- 1996, when the CTBT was signed. adopt a 1962 resolution that
mats do to determine whether a normBut agreement had been reached iff[clondemns all nuclear weapon
exists.As one constructivist sees it, 1968 on the NPT, which prohibited tests,” a statement that India, Paki-
lawyers search for all its non-nuclear weapon parties stan, and a large majority voted to

As it was the initiator of the most

evidence that states share a
belief that some principle is
law. The methods for doing
so are much like the meth-
ods used by constructivist
scholars in political science
to establish the existence of
anorm. They look at behav-
ior and ask whether states
act as if there is, in fact, a
norm. Additionally, the
look at discourse and ask if
states justify actions by
identifying and emphasiz-
ing the importance of the
norm.13

from manufacturing or acquiring approve. The United States, the So-
nuclear weapons. The NPT thus pro-viet Union, and some of their allies
hibited all these parties from testing, abstained? When China first tested
since testing requires first manufac-in 1964, an Indian representative
turing a device. The NPT hence es-used this resolution to argue that the
tablished a treaty ban on testing thatChinese tests were “ipso facto con-
grew as more and more non-nucleardemned” and a “direct and callous
weapon states joined the NPT. Theaffront to all humanity.” India later
NPT ban on testing now applies to criticized nuclear tests by China and
181 countries, including all the non- other NPT weapon states as viola-
nuclear weapon states with sometions of this UN resolution and “in
nuclear capability except the three flagrant violation of the will of the

in th + of this article. | foll de factoweapon states (India, Israel, international community?*®
n the rest of this article, | follow : :
' and Pakistan), none of which has o
this same approach. To find out i When India itself set off a nuclear
PP joined the NPT. explosion in 1974, its justification

whether a norm against testing ex- _
ists, | will examine not just the be- The NPT also called_ for negotla- non_etheless acknowlgdged a norm
havior of states with respect to tion Qf_a CTI_3T, but did r_10t itself a_gamst weapon f[est_mg. India in-
testing, but the reasons given byproh|b|t testing by the five NPT_ sisted that the device it had exploded
those that opposed it, and any agree‘_‘nu_clear weapon stat(_as," a term it was for peace_zful purposes and thgre-
ments to treaties, declarations, or uNdefined as a state “which has manu-fore not subject to cond_emnatlon
resolutions attempting to prevent it. factured and exploded a nucle_:arunder the UN resolut|o_n as a
weapon or other nuclear explosive “nuclear weapon test.” Pakistan, of
DEVELOPMENT OF THE NO- de_vi(_:e pripr to January 1, _1967.” course, (_ji_sagreed. In 1978, Indian
TESTING NORM Britain, C_:hma,_France, Russia (t_hen ane Mlnlster I_Desal an_nounced a
the Soviet Union), and the United “unilateral decision to abjure explo-
A norm against nuclear weapon States had all tested before that datesions even for peaceful purposes.
tests has indeed developed over thesince India, Israel, and Pakistan hadWe now stand justified by the de-
last 45 years. This section summa-net done so, they were not within the veloping conscience of the whole
rizes the relevant diplomatic history. definition, which is why | refer to world onit....” That same year, both
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would be permitted under
the treaty or the testing of
new g/pes of missiles which
would not be permitted un-

India and Pakistan voted for a UN anywhere after the treaty was ap-
General Assembly resolution that proved. India and Pakistan have also
expressed “grave concern over theceased testing for the time being.
fact that nuclear weapon testing hasThere is thus a moratorium on tests  der the Treaty?

continued unabated [by the five at the moment. As a result of their  perhaps with this rule of interna-
NPT nuclear weapon states] againstsigning of the CTBT, the five NPT tjonal law in mind, President Clin-
the wishes of the overwhelming ma- nuclear weapon states (and Israelion said on the day he signed the
jority of Member States:® which also signed) are now barred cTRT:

In 1995, as part of the package 0ffrom testing by an international law The signature of the world’s

: ified i i - declared nuclear powers—
measures that was the basis for ex.ule codified in the Vienna Conven g Stateg, China,

tending the NPT indefinitely, the tononthelawofTreaties. Thisrule g3 4ce “Russia and the
0orecludes signatories to a treaty not  United Kingdom—along

« : e et ratified from taking steps thatare ~ With those of the vast ma-
to “exercise utmost restraint in test- ?/nconsistent with thge “okF))'ect and jority of its nations will im-
ing” while completing negotiation of ., ) mediately create an
a CTBT by the end of 1996. When PUrpose” of the treaty they have international normagainst
the Chinese and then the French late igned—unless they decide they no  nuclear testing, even before
tested, India and most other Statejonger wish to join that treaty. the treaty enters into force.
suppo,rted a General Assembly reso_Testing would seem wholly incon-  The recognition of such a norm

NPT nuclear weapon states agree

lution that, {s]haring the alarm ex- sistent with the CTBT's purpose to by President Clinton is of consider-

pressed internationally, regionally
and nationally at recent nuclear
tests,..[s]trongly deploresall cur-
rent nuclear testing'”

As the CTBT negotiations in

conclusion in 1996, India became
critical of the draft treaty on various
grounds, even though it had lon

banning all tests. In the end, it o
jected most strongly to a provision
requiring it to join the CTBT before

the treaty could go into effect for any
state, and it refused to sign. Pakista

followed suit’® When India tested at said:

nuclear weapons in May of 1998,
again followed by Pakistan, neither
had signed the CTBT or joined the
NPT. However, as | will discuss in
the next section, their actions prior
to 1998 are also relevant to ascer-
taining whether they violated a norm
by testing.

Finally, for the five NPT nuclear
weapon states, recent developments
have special relevance. All five
signed the CTBT, and all declared
that there should be no further tests

24

The United States and the
Soviet Union share the view
that under international law
a state should refrain from
taking action that would
defeat the object and pur-
pose of a treaty it has signed
subject to ratification. We
therefore expect that the
United States and the Soviet
Union will refrain from acts
that would defeat the object
and purgose of the SALT Il
Treaty before it is ratified
and enters into force. Such
acts would include, for ex-
ample, testing of missiles
with more warheads than

end testing, and therefore testing byable importance in the United States,
any of the five nuclear weapon stateswhere testing was initially ended by
would violate this rul&?

The United States has not joined testing after September 30, 1996.

this Vienna Conventioft. But the
Geneva moved toward a successfulun'ted States ha_s previously a}ilree
that the Convention reflects a “cus-
tomary” rule of international law
governing executive branch action
g pursuant to unratified treaties. When
supported the concept of a treaty : : '
b. President Jimmy Carter asked the
Senate to put off consideration of the
SALT Il treaty because the Senate
appeared unlikely to approve it, the
potate Departmentissued a statement Such a norm may still be chal-

a 1992 statute that prohibited US

The statute, however, added that if

danother country tested after this

date,“the prohibition on United
States nuclear testing is lifteé\.”
The tests by India and Pakistan thus
ended thestatutoryban on US test-
ing—but they did not alter the be-
lief that an international no-testing

norm resulted from signing the

lenged by US test ban opponents.
According to Senate Majority
Leader Lott, ratification of the
CTBT *“will...prevent the United
States from conducting tests neces-
sary to maintain the safety and reli-
ability of our own nuclear
deterrent.” President Clinton, of
course, does not agree that tests are
necessary for this purpose. But, if a
conservative Republican such as
Majority Leader Lott became US
president in 2001, he might order a
resumption of US tests if the CTBT
were not then in force. That would
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be a violation of the customary rule two had breached a no-testing normcountries participating and decision
of international law codified in the even though they had not joined theby consensus, the conferees “noted
Vienna Convention—unless the NPT or signed the CTBT. Those the complexities arising from the
president withdrew US support for condemning the tests were NPT nuclear tests in South Asia, which
the CTBT, a presidential preroga- members, most of which had both underlined the need to work even
tive. signed the CTBT and voted with In- harder to achieve their [nuclear] dis-
dia and Pakistan for the earlier Gen-armament objectives.” The non-
eral Assembly resolutions aligned leaders then expressed
condemning and deploring nuclear “concern over the failure of the
weapon tests by the five NPT nuclear weapon states [not includ-
nuclear weapon states. Without thising India or Pakistan in this cat-
prior opposition to testing, it is egory] to demonstrate a genuine
doubtful that the condemnations of commitment with regard to com-
the Indian and Pakistani tests wouldplete nuclear disarmament.” By
have been so widespread. They werghen, India and Pakistan had both
Treaty negotiated by President made by more than three-quarters ofsaid they unld not test further, anq
the 61 members of the Conferencethe declaration also welcomed their

Carter, deC|ded_ that the United on Disarmament, by all of the Group statement&®
States no longer intended to become

of Eight (G-8) major industrialized
a party o the treaty, and that therec:ountries, by the five NPT nuclear

norm coming from it. That was con- ﬁve?hpo,rlégfﬁ ,Rby t_he Alrgb I‘(':“”‘%ue’and Pakistani tests is of particular
sistent with the customary rule codi- ythe €glonal FOTUMm, BY jnterest. Under the UN Charter, the

L . . the Organization of American - - S
fied in the Vienna Convention. . Council has primary responsibility
Sta_tes(,:and, _E?ally, by the UN Se- ¢, dealing with threats to interna-
CURRENT STATUS OF THE curity Councit tional peace and security Before
NORM Significantly, some developing condemning the tests, this resolution

countries, particularly members of repeated the Council’s earlier con-
) - the Organization of the Islamic Con- clusion that the proliferation of
against testing for all non-nuclear tgrence refused to join in the May weapons of mass destruction is a
weapon NPT parties and a custom-¢,nqemnation by the Conference onthreat to international peace and se-
ary norm against testing for the fivé pyjsarmament because, some of thencurity, implying that these tests con-
NPT nuclear weapon states and IS-g5iq it did not also condemn the five stituted such a threat. In addition to
rael because of their signatures to the\pT clear weapon states for fail- condemning the tests, the resolution
CTBT, could a no-testing norm de- j,q 14 negotiate toward nuclear dis- “[dJemandsthat India and Pakistan
rived in part from other Sources NOW 4 mament as required by the NPT. refrain from further nuclear tests and
be applicable to India and Pakistan?g, gyt and Iran, leaders of thosein this contextcalls upon all states
Is there now a norm against testing e fsing to join the condemnation, not to carry out any nuclear weapon
that would produce worldwide con- s failyre to criticize Israel’s unde- test explosion or any other nuclear
demnation and perhaps economiC|ared weapon capability was no explosion in accordance with the
sanctions if the United States re- 4, p¢ also relevarf® Several provisions of the [CTBT]®

tsr:Jr?e;S;gjtingt—_etver:jiftitan??yurtlr(]:ed months later, at @ September meet- g0 ot «all states” have signed
at it did not intend to ratify the ;
CTBT? ing of the more than 100 develop- the CTBT, this suggests that a norm

) ) Ing coul_ntrleg thatare membfershc_)f :]heexists against nuclear tests even for
Immediately after India and Pa- Non-Aligned Movement (of whic those that have not signed, includ-

kistan tested, the UN Security Coun- India has long been a leader), theing India and Pakistan. Can a no-
cil, through its president, stated that conferees refused to accord Indiatesting norm from a treaty that is in

the two had breached aé facto and Pakistan even “second tier” sta-¢j ..o for 4 large number but not ev-

moratorium” on testing, and most of tus as nuclear weapon states as a ree'ry state (the NPT) and is broadened
the rest of the world acted as if thesesult of their tests. With both

The Vienna Convention’s rule
against a signatory state taking ac-
tion inconsistent with the purpose of
an unratified treaty applies only so
long as the signatory state intends
to ratify the treaty’® President
Reagan, after refraining for several
years from US action that would
“undercut” the unratified SALT Il

The UN Security Council's May
resolution condemning the Indian

If there is now a treaty norm
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in its application by a treaty that has that the Council has the power to stan did vote for the 1962 and later
been signed by many states but isenforce such a norm—if none of the General Assembly resolutions, and
not yet in force for any (the CTBT) permanent members veto its doingit criticized India’s 1974 test as vio-
be applicable to states that have notso. lating a norm.

ol the norm be applicabl to tne 5 Y2 ave seen, before heiroun A Septerber 1998 resolution by
) . . tests in 1998, India and Pakistan conthe members of the International
gﬁ]:ti?] 3‘:2’:%36 éftﬁeerJest;)doeSrilt'[ioar‘]ffr: demned specific weapon tests byAtomic Energy Agency (IAEA) sug-
the CTBT? others. They also supported the 1962gests, however, that many countries
' UN General Assembly Resolution are not prepared to say that the no-
Despite the sharp distinction be- “condemning” such tests and the testing norm had becomelegal

tween treaties and custom, treatiedater resolutions expressing “grave obligation for India or Pakistan.
can sometimes be sources of cusconcern” about them. India, indeed, While the IAEA resolution deplored
tomary international law for non- argued before the 1962 resolutionthe Indian and Pakistani tests, a
parties to those treatiés.For that nuclear weapon tests were ille-preambular clause implied that the
example, the American Law gal and, after the resolution, it ac- norm against testing was not yet le-
Institute’s prestigious “Restate- cused states of violating it by gally binding for India and Pakistan:
ment” of US views on “Foreign Re- testing—as if the resolution itself Noting that the States con-
lations Law” accepts that even stated a legal norm applicable to  cerned [India and Pakistan]

) . . . have both imposed morato-
countries that have not joined the every state. Before its 1996 opposi- i3 on further testing and
UN Charter are bound by custom- tion to the CTBT and its own 1998 have said that they are will-
ary law to the Charter’s prohibition tests, India supported this norm even  ing to enter intdegal com-

against “the threat or use of force though it did not join the NP¥. fmu:’y[ﬂqeel’r':ésétg(;t’\égitglparg%léd

against the territorial integrity or This evidence suggests that, be- the need for such commit-

political independence of any ¢ . 1996, India unambiguously sat- g;nftgrtr%bgyeé%ﬁisﬁgdaﬂd

33 . T
state.” The Restatement experts isiaq the requirement that its moving to ratify the Com-
agree that, in addition to the Charterno-testing practice be “evidence of prehensive Nuclear Test

provisions designed to protectinter- , oo neral practice accepted as law,” Ban Treaty”

national security, a multilateral o gianqard for customary law set  BY September 1998, when this
treaty can be the source of norms forg, 1y in the Charter of the Interna- resolution was adopted, both India
non-parties if the treaty is “designed yjo a1 court of Justic® The “gen-  and Pakistan had stopped testing and
for adherence by states generally, iS5 international practice against 9iven some indication that they
widely accepted, and is not rejected o qin g \as that reflected in the reso-might sign the CTBT? Moreover,
by a significant number of impor- | ions the NPT, and the CTBT. The Mmany states may have felt it unfair
tant states® This was certainly the Indian practice included its own ab- tO condemn India and Pakistan for
case with both the NPT and the goniion from weapons tests until Violating a customary rule derived
CTBT, except that India and Paki- 1998 4nq its condemnations of suchin part from General Assembly reso-
stan rejeCted both—and they Cannor‘testing as i”egal’ immoral’ and in lutions when their tests came less
be called unimportant states. violation of the General Assembly than two years after the last of many

In its resolution quoted above, the resolutions against testing. If this tests by the five NPT nuclear
Security Council appears to have practice is taken as evidence that itveapon states, in defiance of the
concluded that application of the no- “accepted as law” the norm against Same resolutions.
testing norm to India and Pakistan testing expressed in the General As- |t the no-testing norm was not yet
was of importance for maintenance sembly resolutions as well as in the“legally binding” upon India and
of international peace and security. treaties, its change in practice re-pgkistan in May of 1998, is there
Is this not an attempt to enforce aflected in its 1996 opposition to the heyertheless a “political” norm
norm essential to international secu-CTBT and its 1998 tests came too against testing by either of them? Is
rity, as with the UN Charter norm late to absolve it/ The case against ihere one against testing by any of
just quoted? There seems little doubtPakistan is not as strong, but Paki-ipe five NPT nuclear weapon states
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that relieves itself of its Vienna Con- completion had been promised for Bank and IMF loans. These sanc-
vention obligation not to defeat the 19964 The growing norm then pro- tions were extended to Pakistan af-
object and purpose of the CTBT by duced strong, widespread condem-ter its tests. Canada, Denmark,
announcing that it no longer intends nations of Indian and Pakistani Japan, and Sweden took some simi-
to become a party to the CTBT? Astesting in 1998, after the CTBT had lar steps, but Britain, France, Rus-
we have seen, there are a variety obeen signe® The criticism of the sia, and other industrialized

international declarations, commu- two countries became less severe incountries were not prepared to im-
nigues, and the like that are regardedSeptember after earlier condemna-pose economic sanctions—though
as “politically” but not “legally” tions, sanctions, and negotiationsthe G-8 foreign ministers adopted a
binding. And violations of “politi- produced promises from India and strong condemnation of the tests in
cal” undertakings are subject to Pakistan to abstain from testing andJune of 1998¢ Steps to prevent fur-

appropriate “political responses”— to cooperate in bringing the CTBT ther damage to the nonproliferation
these can include condemnation,into force* If India or Pakistan were regime were urged on India and Pa-
economic sanctions, and refusal toto resume testing now, however, thekistan in a joint statement by the five

comply with related promises made worldwide condemnation could be NPT nuclear weapon parties, then by
for the benefit of the violating party. at least as sharp and widespread athe G-8 and the UN Security Coun-

Just as customary international it was in May and June of 1998. The cil in the resolution already quoted.

law can be based upon the practice
of states rather than upon interna-

tional agreements, politically bin is th . .
ing norms can also be so based. A jeels that a norm against testing ex-

early Indian criticisms of testing and ists for the five NPT nuclear weapon

the 1962 General Assembly resoly- States as well as for India and Paki-
tion show, some sort of an emerg-Stan'

ing norm often exists long before  This norm has arisen from the
states conclude that a customary rulepractices of states and from the be-
is “legally binding.™ Such a no- liefs expressed in connection with
testing norm applicable to India and their votes for General Assembly
Pakistan can be derived from their resolutions and their decisions to
long practice consistent with such ajoin the NPT and CTBT. Though ap-
norm up to 1998, their condemna- parently not enough to satisfy IAEA
tions of testing conducted by others members in September 1998 that a
going back as far as 1954 in India’s legal norm existed, this evidence
case and 1962 in Pakistan’s, and theseems enough to satisfy many inter-
opposition to testing and the agree-national lawyers and constructivist
ments not to test expressed by mordanternational relations theorists that
and more other staté’s. a norm capable of affecting the con-

The norm against testing grew in duct of states now exists.

strength and in numbers of adher-

ents as more non-nuclear weaponENFORClNG THE NORM

states joined the NPT and the five Immediately after the Indian tests,
NPT nuclear weapon states and Is-the United States announced eco-
rael signed the CTBT. The norm had nomic sanctions against India, in-
grown to such an extent that it pro- cluding denial of military and
duced a General Assembly resolu-dual-purpose exports, prohibitions
tion criticizing 1995-96 tests by on US assistance even to US com-
China and France, even before thepanies doing business in India and
CTBT had been signed but after its Pakistan, and opposition to World
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Same would be true if any of the five Besides condemning the tests, all of
NPT nuclear weapon states resumedhese statements asked both coun-
d- testing. Most of the world clearly tries to:

» Join the NPT as non-nuclear
weapon states;

* Refrain from weaponizing their
nuclear explosives and from de-
ploying nuclear weapons or
nuclear-capable missiles;
 Desist from further weapons
tests and join the CTBT;

« Participate constructively in the
negotiation at the Conference on
Disarmament of a treaty to ban the
production of fissile material for
nuclear weapons (the statements
of the five NPT nuclear weapon
parties and the G-8 urged, in ad-
dition, a halt to the production of
such material immediately, pend-
ing negotiation of such a treaty);
and

» Undertake written commitments
to their stated policies against ex-
port of equipment, materials, or
technology that could contribute
to the acquisition by others of
weapons of mass destruction or
missiles capable of carrying
them?’

Press reports of the negotiations

with India and Pakistan suggest pos-
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sible agreement on the third, fourth, yet signed the treaty. The United then ratified it to decide what steps
and fifth steps, provided that further States is negotiating with all three can be taken to speed ratification by
negotiations produce agreement oncountries to secure treaty signing. signers that have not ratified. The
a quid pro quo from United States But even if these negotiations are CTBT also authorizes annual con-
and others to ease or remove sancsuccessful, all 44 states, including ferences of this kind thereafter until
tions. In their major addresses to thethe United States, must also ratify. the treaty enters into foré&.0One
opening of the Fall 1998 General As- So far, only 27 states have done socan anticipate that governments that
sembly session, both countries an-including only two of the five NPT have ratified will do their best to
nounced that they would sign the nuclear weapon states, Britain andpersuade the United States to follow
CTBT—if negotiations give them France! their lead, and the persuasion may
what t_hey Want_? The United States_ The CTBT has been pending in have some effect. But, until there is
has since revised many econoMiCiy Js Senate for more than a yeara l_JS national debate on whether to
sanct|on_s and can offer tq end 0t_h’without action. Signatures by India ratify, adeba‘Fe that convinces Sena-
ers—which was not possible until and Pakistan could put added pres_tors of the wide public supp_ort 1_‘or
October_1998, When_Congress gavey  re on Senators Helms and Lott tothe CTBT shown by_polls, it will
the president auth_orlty for ONe Year ot the CTBT come to the floor of probably not be po§3|ble to change
to do sd® Assuming negotiations enough senators’ views to produce
are successful and India and Paki- a two-thirds voté?

stan sign the CTBT, they will, be-
cause of that signing, be subject to
the same international law custom-
ary rule reflected in the Vienna Con-
vention to which the five NPT
nuclear weapon states are subject
Later, they could eliminate that norm
for themselves by announcing that
they do not intend to ratify the
CTBT—just as China, Russia, and
the United States could still do be-
cause they have not ratified. But
worldwide condemnation and, in
some cases, economic sanction
would be likely because the under
lying no-testing norm—the opposi-
tion to testing by the rest of the
world—would likely continue.

the Senate for a voté.But, so far,
public support has not been ex-
pressed in a way that has moved the Can testing be prevented during
Republican leadership or demon- this period? If agreement is reached
strated that the 67 votes are there. lfwith India and Pakistan to sign the
the treaty supporters in the SenateCTBT, there is a good chance that
were prepared to filibuster every their moratorium will continue. The
other issue until the CTBT was norm against testing remains strong
brought up for a vote, they would around the world, whether or not it
get the attention of the leadership.is seen as legally binding. The in-
That was one tactic that supportersternational criticism of, and national
of the START Il Treaty used to get sanctions against, India and Pakistan
it to the floor. But so far the CTBT for testing will be remembered.
has not seemed sufficiently impor- Given this worldwide opinion, per-
tant to senators relative to other busi-haps the Senate can at least be per-
$hess before the Senate. And bringingsuaded not to reject the CTBT and
“the CTBT to the floor before 67 instead keep it pending until the day
votes are likely to be there could be when there are enough votes to ap-
dangerous. Similar to when the prove it. Perhaps, if the next US
League of Nations Charter was re-president does not support the
jected by a Republican Senate inCTBT, he will at least not state that

CONSEQUENCES IF NORM President Woodrow Wilson’s time, the United States does not intend to

FAILS TO PREVENT Senate rejection of the CTBT could ratify it—as Reagan did with SALT

TESTING set back indefinitely the effort to end I1. If India and Pakistan agree to sign
By its terms, the CTBT cannot testing. the CTBT, they would probably not

come into force until itis ratified by china Russia, India, Israel, North €St again unless one of the five
44 specifically named states—all of krea, and Pakistan—all among the Nuclear weapon states resumes test-
which have nuclear reactors and areg 4 necessary parties to bring the'"d: Of unless entry into force is de-
members of the Conference on Dis-cTBT into force—are unlikely to layed indefinitely.

armar_nents where the CTBT \_Nas ratify before the United States does. The present governments of Brit-
nengatedi Of the 44, only India, The treaty authorizes a conferenceain, China, France, and Russia are
Pakistan, and North Korea have noti 1999 of the countries that have also unlikely to test for the time be-
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ing if no other state tests. China andgotiate in good faith to end the justin treaty texts, but also in widely
France resumed testing in 1995, nuclear arms race, including ending supported UN resolutions and other
soon after the NPT had been ex-testing). condemnations applied to the 1998
tended with promises from the NPT Islamic Middle Eastern states are {€StS by India and Pakistan, the 1995-
nuclear weapon states to achieve aalready angry at the United States% tests by China and France, and
CTBT by the end of 1996 and to “ex- for failing to push Israel harder in the earlier tests by Russia, the United
ercise utmost restraint” until théh. the Middle East peace process and(ingdom, and the United States.
The widespread condemnation thatfOr refusing to permit serious discus- Resumption of testing by any of
China and France received for that fthese countries would produce new
testing, even from friends and allies, condemnations and, perhaps, eco-
and the limited sanctions—cuts in up its nuclear weapofsWould a nomic sanctions, such as those ap-
financial assistance to China, denialgroup of these states threaten tOplied by the United States to India
of bidding opportunities for military withdraw from the NPT at the next and Pakistan after their tests.

sales to France, and mforme_ll boy- NPT Review Conference in 2000 for  International lawyers and foreign
cotts of French products—wﬂ_l NOt these reasons if, in addition, the ministry experts will classify the no-
soon be forgotteft. Al of th? f_|ve . United States resumed testing? Iftesting norm as either “politically
nuclear weapon states later joined 'Mndia resumed testing after the binding” or “legally binding.” In-
the cor_wdemnaﬂon_s of the 1998 t_eStsUnited States did, would Iran be- ternational relations theorists will
by_ _In_dla and Paklstan: Worldvy|de come even more determined to se-be less concerned about these labels
criticism and economic sanctions o, -e nyclear weapons, and withdrawand more interested in judging the
could be expected 'f any of these from the NPT to do s62Would any  strength of the norm by its effect on
states resumed testing in 1999 Ofof four Northeast Asian states that state behavior. But however it is
2000. There is thus some basis forhave the capability to produce judged, any future violation of this
hop_e that Fhe strongly felt norm nuclear weapons reconsider theirnorm will likely have serious con-
against testing can help_to preventamembership in the NPT? North sequences. To most of the world,
new round of_tests evenifthe CTBT Korea may already be pursuing nuclear tests symbolize a nuclear
does not go into effect soon. nuclear weapons. Could South Ko-arms race and the horrors of
But compliance with the norm rea, Taiwan, or even Japan be farHiroshima and Nagasaki. To non-
cannot be taken as a certainty. If thebehind North Korea after further In- nuclear weapon countries, they also
United States resumes testing, Chinadian, Pakistani, and US testiti§? symbolize the discrimination
and Russia will likely follow suit. While there would be other causesagainst them permitted by the NPT:
India and Pakistan may also follow. at work besides US testing, the under this treaty, some parties can
If testing resumes, the damage to theUnited States would be singularly have nuclear weapons and test, and
NPT regime is likely to be severe. unpersuasive in attempting to pre-some cannot. The NPT provided a
Testing by the five has been the vent others from testing if it resumed remedy to end this discrimination:

sion at future NPT conferences o
proposals for getting Israel to give

single most contentious issue at allitself 6° the obligation upon the nuclear

of the NPT Review Conferences, weapon parties to negotiate in good
and the promise to end testing madeCcONCLUSION faith to halt the nuclear arms race
at the 1995 NPT Extension Confer- and to achieve nuclear disarmament.

ence was crucial to its success. If the This article demonstrates that a

United States resumes testing,someStrong international norm against

non-nuclear weapon NPT parties nuclear weapon testing exists even

may feel they have been relieved of.though the CTBT has not yet gone

their 1995 commitment to stay with into effect. The article traced this

the NPT indefinitely because the horm’s ris_e by examining treaties,
United States has, by testing, gonestate pracnces, and the reasons_stat
gave in support of these practices.

back on its 1995 NPT commitment :
The growth of this norm over more

to achieve a CTBT by 1996 (and alsoth 20 i th flected not
on its 1968 NPT commitment to ne- &' years Is thus reflected no

Ending testing was the agreed first
step to meet this obligation when the
NPT was signed over 30 years ago.
Resumption of testing by the five
NPT nuclear weapon states would
eprobably be seen by most of the rest
of the world as a violation of their
NPT commitments and an abandon-
ment by them of the NPT’s nonpro-
liferation goals.

The Nonproliferation Review/Winter 1999 29



George Bunn

Gaining commitments from India ;Stgphecr:l D. Krasner, “gtru_ctural Calluses ar_1dgrity_, pp.:]ElI4-15, 143-411;'\?nn Flcl)rini, “The E\I/o-
. . . egime Consequences: Regimes as Interveningution of International Norms,Internationa
E‘nd le'(flﬁtar: to end tL]e_"‘ teStmg_ hdas\/ariables," in Krasner, ednternational Regimes  Studies Quarterlfi0 (Septembet996), pp. 363-
een difficult enougn In a perioa (ithaca, NY: Cornell University Press, 1983), p. 89; Anne-Marie Slaughter Burley, “International
when the five NPT nuclear weapon 2. ‘ _ Law and Intern_atlonal Relations Theqry: A Dual
states agreed to stop testing If some: Charter of the International Court of Justice, Agenda,’American Journal of International Law
. rticle 38.1.b. An excellent description of cus- 87 (April 1993), pp. 205-09, 222; Anne-Marie
of the five resume testing, it will tomary law, how it is created, how it is influ- Slaughter, Andrew S. Tulumello, and Stephan
; ; ; : in_ enced by politics, and how one can determine Wood, “International Law and International Re-
Itlkelyt_be II’IT1DOSSIb|et.'[O gan the mt whether it exists appears in Louis HenKimer- lations Theory: A New Generation of Interdisci-
ernational cooperation necessary Onational Law: Politics and ValuetDordrecht,  plinary Scholarship,”American Journal of
restrain India and Pakistan. Without Ijztfg:erlands: ‘Martlirl;us Nijh(;]ﬁ,slg%), pp622-44|’.\ Ilr;t'e:r_national LSWQZ (Jlu:y 1998), pp.d3|67, 373.
. . . . ongressional Research Service study for the innemore National Interests and Interna-
that international cooperatlon, It may Senate Foreign Relations Committee states thattional Society p. 140.
well be impossible to prevent the ac- politically binding agreements often “convey * The first quotation is from “Indian Proposal
quisition of nuclear weapons by merely_ present intention to perform an‘a_ct ora Ir_1troduced in the UN Disarmament Commis-
other counties. such as North Korea commitment of a purely personal, political or sion,” July 12, 1956, Department of Stdb®cu-
) ymoral value. The Helsinki [Final Act of 1975, a ments on Disarmament, 1945-§&/ashington,
which would likely be followed by negotiated agreement issued by a multilateral DC: Government Printing Office, 1960), p. 665.
; conference] avoids the words of legal After 1960,Documents on Disarmamerdlumes
SC()jUthtKOI’.ec‘i.l, Talwanl'_fandt_‘]apgn' commitment...Non-binding agreements may take were issued by the US Arms Control and Disar-
order to minimize prolireration dan- many forms, including...declarations of intent, mament Agency. They will be cited hereafter as
gers, the five NPT and threle facto join;_corqmuni?uesfand join)t sta;e_n}ents (Iinclud- Docum;zr;)ts ohn Dis?rmamTe:‘?lIowed tc)jy theyear
ing final acts of conferences), and informal agree- covered by the volume. The second guotation is
nuclear weapon states must recog- " : ) “ndi - :

h o 2 “J'ments.” Treaties and other International from “Indian Draft Resolution: Suspension of
nize the polltlcally blndlng and, in  Agreements: The Role of the United States SenNuclear Weapon Tests,” November 1, 1957,
some cases, |ega||y binding normsate S. Print 103-53, 103C0ng.,‘ kd Ses_s. (No-  Documents on Disarmament,_ 1945-_5@. 906-
against further testing by them andvember 1993), p.34. For a discussion of the 07. See also Statement of Prime Minister Nehru

’ binding nature (legal or political) of non-treaty of November 28, 195T)ocuments on Disarma-
work to Strengthen broader nonpro- declarations by nuclear weapon states agreeingment, 1945-46pp. 917-18; Revised Indian Draft

; ; ; not to use nuclear weapons against certain non-Resolution, October 14, 19580cuments on
liferation norms. An |mportant Step nuclear weapon states, see George Bunn, “TheDisarmament, 1945-4p. 1184-85; Letter of
toward this goal would be for those Legal status of U.S. Negative Security Assur- Indian Representative Jha to UN Secretary Gen-
of them that have not yet signed orancesto Non-Nuclear Weapon Statd$e Non-  eral: “Nuclear Test Item for the Provisional

e proliferation Review4 (Spring-Summer 1997), Agenda of the 16General Assembly,” July 29,
ratified the CTBT to do so. pp. 10-11. 1961, Documents on Disarmament, 196dp.
8 Oscar Schacter, “International Law in Theory 270-71, 539, note 1 (1962); UN General Assem-
and Practice,Recueil des Courk78 (1982, v.5),  bly Resolution 1762 (XCIl), November 7, 1962,
p. 130; see also Schacter, “The Twilight Exist- Documents on Disarmament, 19¢®. 1029-30
ence of Nonbinding International Agreements,” 5 Statement by Indian Representative Dhar to

1 See Message of the President of the United

States transmitting Comprehensive Nuclear Test-
Ban Treaty, Treaty Doc. 105-28 (Washington,
DC: GPO, 1997), US Senate, 106ong.,
Sess., September 23, 1997.

2 See Letter of Chairman Helms to President Clin-
ton dated January 21, 1998; Letter of Majority
Leader Lott to the Editoiew York Timeslune
12, 1998, p. A-22; Daryl G. Kimball, “Holding
the CTBT Hostage in the Senate: The ‘Stealth’
Strategy of Helms and LottArms Control To-
day 28 (June/July 1998), p. 3.

3 “Editorial Introduction” to “CTBT Updated,”
Disarmament Diplomacg9 (Aug./Sept. 1998),

p-11 (emphasis added). Some experts argue thaﬁ.G-ZO, 357, 359-360; Peter J. Katzenstein, “In- Geneva Committee of the Conference on Disar-

a better measure of the number of opposing Sena:
tors is 26, the number who opposed ratification
of the Chemical Weapons Convention (even

though that was negotiated under the leadership
of Republican President George Bush). See Jo-

seph Cirincione, “Non-Proliferation Analysis:
The Decline and Stall of U.S. PolicyDisarma-
ment Diplomacys0 (Oct. 1998), pp. 2, 4.

4 See Abram Chayes and Antonia Chaydse
New Sovereignty: Compliance with International
Regulatory Agreement,Cambridge, MA:
Harvard University Press, 1995), pp. 112-13 (ltal-
ics in the original).

30

American Journal of International Lawl
(2977), p. 296.

9 US Department of State Bulletit8 (1975), p.
613, quoted as

the First Committee of the General Assembly,
December 14, 196Documents on Disarmament,
1967, pp.692, 695-96; Statement by Indian Rep-

representing the State resentative Husain to the First Committee of the

Department’s view in the Congressional Research General Assembly, May 14, 19@3pcuments on

Service studyTreaties and other International

Disarmament1968 pp. 325, 331.

Agreements: The Role of the United States Sen-'¢ On May 21, 1974, after the test, Indian Minis-

ate,p. 38.

ter of External Relations Singh referred to it as a

10 US Department of State explanation of the “peaceful nuclear explosion experiment,” add-
consequences of violating political commitments ing “We have no intention of developing nuclear

in the first START Treaty. Sefreaties and other

weapons.’Documents on Disarmament, 19p4

International Agreements: The Role of the United 149. See also “Statement by Indian Atomic En-

States Senat@.34.
11 Krasner, ed.|nternational Regimespp. 1,2,

troduction” in Katzenstein, edThe Culture of

ergy Commission,” May 18, 1974, |bid., p.146,
and “Statement by Indian Representative to the

mament,” May 23, 1974, Ibid., pp. 170, 171. In-

National Security: Norms and Identities in World dian Prime Minister Ghandi stated that India’s

Politics, (New York: Columbia University Press,
1996), pp. 19-20; Ronald L. Jepperson, Alexander ted by Article V of the NPT—although India was

test was a “peaceful nuclear explosion” permit-

Wendt, and Peter J. Katzenstein, “Norms, Iden- not a party to the NPT and had not complied with

tity and Culture in National Security,” in ibid.,
pp. 33-34, 45-46.

12 Martha Finnemorelational Interests and In-
ternational Societylthaca, NY: Cornell Univer-

the procedures required by Article V. See Tho-
mas Graham Jr. and Douglas B. Shaw, “Nearing
the Fork in the Road: Proliferation or Nuclear
Reversal,'Nonproliferation Revievg (Fall 1998),

sity Press, 1996), p. 3; Richard Price and Nina pp. 70, 72. Pakistani Prime Minister Bhutto con-
Tannenwald, “Norms and Deterrence: The demned the 1974 Indian test as a “nuclear threat”
Nuclear and Chemcial Weapons Taboos,” in and a violation of international norms just as

Katzenstein, ed.The Culture of National Secu-

much as if it had been a military weapon test.

The Nonproliferation Review/Winter 1999



George Bunn

Ibid., pp. 146, 148. The Desai quotation in the 2! The United States signed the treaty and sub-Statement,’Disarmament Diplomacg6 (May
text above is from “Statement of July 31, 1978,” mitted it to the Senate in 1971. The Senate has1998), p. 19.

Documents on Disarmament, 19%®. 482-84.

not acted upon it. See Covey T. Oliver, Edwin B.

2 “NAM Summit, Final Document 12th Non-

The resolution is UN General Assembly Resolu- Firmage, Christopher Blakesley, Richard F. Scott, Aligned Movement Summit,Disarmament Di-

tion 33/60, December 14, 197Bpcuments on

and Sharon WilliamsThe International Legal

plomacy29 (August/September 1998), p. 36;

Disarmament, 1978p. 746-47. Resolutions with  SystenfWestbury, NY: Foundation Press, 1995), Donald H. McNeil, “Nonaligned Movement
similar language were adopted with Indian and p. 991.
Pakistani support in other years. See, e.g., UN 2 See Marian Nash LeicBjgest of United States

General Assembly Resolution (UNGA) 33/78,

December 12, 197Documents on Disarmament,
1977, pp. 827-28; UNGA Res. 42/26 (1987),
Yearbook of the UN, 198Dordrecht, Nether-
lands: Martinus-Nijhof, 1988), p. 51; UNGA Res.
43/63,Yearbook of the UN, 1988. 61; UNGA
Res. 44/105 (1989)earbook of the UN, 1989

moratorium or unilateral moritoria.” UNGA Res.
46/28 (1990),Yearbook of the UN, 1990, 40.

Practice in International Law, 198QWashing-
ton, DC: Government Printing Office, 1986), p.

Meets, Out of Spotlight,New York TimesSep-
tember 7, 1998, p. A-4 (National ed.); Wade
Boese, “Indian, Pakistani Nuclear Tests Elicit
Condemnation at CD,” p. 25.

398-99. A legal opinion on this subject by State 3 UN Charter, Arts. 24 and 39.

Department Legal Adviser Roberts B. Owen ap- 3 UN Security Council Resolution 1172 (June
pears just after this quotation, pp. 399-406. Later, 6, 1998), emphasis added.

after Carter was succeeded by President Ronald® See, e.g.Military and Paramilitary Activities
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ment h, p. 27.
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Res. 50/70Yearbook of the UN, 199p, 60 (em- cable to the United States as well as to other statesArt. 38.1.b.

phasis in the original). China, France, and the Siill later, Reagan made the decision not even to 3 By early opposition to an emerging norm, a
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24 Section 507 of the 1992 Energy and Water had established the first treaty norm against test-

Development Appropriations Act, Public Law

adopted May 23, 1969, Art. 18(a). Article 18 (b) 102-377.
includes another exception: “provided that such 2° Letter to the EditorNew York TimesJune 9,

entry into force is not unduly delayed.”

1998, p. A-22.

ing. Pakistan voted for the 1962 resolution con-
demning testing and also for the later resolutions
criticizing testing less severely.

38 |AEA Resolution GC(42)/26/RES/23 reported

20 The then director of the US Arms Control and 26 The Vienna Convention obliges a signatory to in Programme for Promoting Nuclear Non-Pro-
Disarmament Agency, John Holum, stated this refrain from acts that would defeat the “object liferation, Newsbrief43 (Third Quarter 1998), p.
view in an address to a committee of the Ameri- and purpose” of the treaty it has signed until “it 37. The italics have not been added; the “bold”
can Bar Association on September 26,1996. shall have made its intention clear not to become emphasis for “legal” has. A paragraph with al-
Holum quoted a speech by President Clinton, on a party to the treaty....” Art. 18 (a). most identical statements appeared in the resolu-
signing the CTBT, in which he said the signa- %" See Programme for Promoting Nuclear Non- tion deploring the South Asian tests adopted by

tures would “create an international norm against Proliferation, “Proliferation-Related Develop-
testing, even before the treaty formally enters into ments: India and PakistariNewsbrie#2 (Second
force.” He had earlier said: “The United States Quarter 1998), insert; “Indian and Pakistani Tests: UNGA Resolution 53/77G.

will continue its nuclear testing moratorium pend-

Special Feature,Disarmament Diplomacy6

the UN General Assembly in a vote of 118 to 9
(with 33 abstentions) in December of 1998.

% This is reflected in the text of the resolution

ing entry into force of the treaty.” See “ACA (May 1998), pp. 1-21; “India and Pakistan just quoted. At the end of 1998, US negotiations

Candidates Forum,Arms Control Today26

Nuclear Tests: Continuing Developments & Re-

(September 1996), p. 3. For a more detailed ex-action,”Disarmament Diplomacg7 (June 1998),
position, see George Bunn and John B. pp. 16-27.
Rhinelander, “U.S. Should Lead Effort to Enforce 22 See Wade Boese, “India, Pakistani Nuclear Pakistani Prime Minister Nawaz Sharif met with

Legal Norm Against TestingArms Control To-
day 26 (October 1996), p. 30.

Tests Elicit Condemnation at CDArms Con-
trol Today28 (May 1998), p. 25; “47-State CD

The Nonproliferation Review/Winter 1999

about nuclear weapons with India and Pakistan
were continuing without agreement on terms
pursuant to which they would sign the CTBT.
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